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Headnote:

Petitioner filed a clam againg the estate of Ferguson Cunninghame. The clam
was denied and petitioner filed a Petition for Allowance of Clam in the
Orphans Court for Montgomery County. The Orphans Court disdlowed the
petition, finding that the petition was barred by the limitation on presentation of
dam datute, codified aa Maryland Code (1974, 2001 Repl. Vol.), section 8-
103 of the Estates and Trusts Article.  The Orphans Court found that petitioner
faled to present a clam to a persona representative of Ferguson
Cunninghame's edtate within the sx-month clam period. We hold that a clam
must be presented to a person who has aready been appointed a persona
representative or to the Regiger of Wills, or a suit on the cddam can be filed.
We dso hdd that in order for a personal representative to be estopped from
assarting the limitation on presentation of clam datute, the personal
representative must make an afirmative representation that makes the clamant
reasonably believe that the damant does not need to file a dam within the
rdevant time period and the cdamat must have reasonably relied on the
representation.
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Elliot Cunninghame, executor for the estate of Elizabeth Cunninghame! petitioner,
filed a dam agang the estate of Ferguson Cunninghame. The claim was denied by the co-
persona representatives.? A Peition for Allowance of Claim was filed in the Orphans Court
for Montgomery County. The Orphans Court disdlowed the Petition for Allowance of Clam,
finding that the dam was barred by the limitation on presentation of dam statute codified in
Maryland Code (1974, 2001 Repl. VVol.), section 8-103 of the Estates and Trusts Article.®

Petitioner filed an goped to the Court of Specid Appeds In affirming the judgment
of the Orphans Court, that court held that petitioner falled to prove his clam before the
Orphans Court; therefore, petitioner had faled to prove that the Orphans’ Court committed
prgudicid error by disdlowing petitioner’'s clam because it had not been filed within sx
months. Petitioner has presented two questions for which we granted certiorari:

l. Did the Trial Court err by finding that the clam of the Edtate of Elizabeth

Cumninghame againg the Estate of Ferguson Cunninghame was time

barred?

. Did the Court of Specia Appeds err in goplying the doctrine of harmless
error and in not addressing the timeliness/presentment issue?

We answer no to question I. We hold that a claim was not presented by Elizabeth Cunninghame

! Elizabeth Cunninghame had been aresident of the State of New Jersey at the time of her degth;
thus her will was being probated in New Jersey. A person named in awill being probated in New Jersey
isdtill referred to as an executor, not a persona representative.

2 Chrigina Gwynne Cunninghame and Todd Samuel Cunninghame, the children of Ferguson
Cunninghame, became the co-persond representatives of the estate, athough neither was named in
Ferguson Cunninghame's Last Will and Testament.

3 We dite this volume of the Estates and Trusts Article even though this action was filed in 1999.

Statutesrelevant to this apped have not been changed by the 2001 Replacement Volume fromtheir 1999
form.



or the estate of Elizabeth Cunninghame within the “Limitation on presentation of clam.”
period codified a Md. Code (1974, 2001 Repl. Vol.), section 8-103 of the Estates and Trusts
Article.  We therefore affirm the decison of the Orphans Court for Montgomery County.
Because we answer question | in the negative, we need not directly resolve question |1, athough
it will be the subject of some discusson.
|. Facts

Ferguson Cunninghame (hereinafter Ferguson) died on July 5, 1998. Elizabeth
Cunninghame died on Augugt 11, 1998. On September 9,1998, the Last Will and Testament
of Ferguson Todd Cunninghame was filed with the Register of Wills for Montgomery County.
The will, which was executed on October 28, 1977, nominated and appointed Ferguson’s
former wife, Donna Rae Hot Cunmninghame (hereinafter Donna) to serve as persond
representative of his estate.  If Donna was undble to serve, then the will nominated and
appointed Ferguson's friend, Benjamin Baird, J., to serve as personal representative of his
estate.  When the will was filed on September 9, 1998, a Renunciation and Consent to
Appointment of Co-Personal Representatives was dso filed. The Renunciation and Consent
to Appointment of Co-Personad Representatives stated that Donna and Benjamin Baird, J.,
renounced their right to serve as persond representative of Ferguson's estate and asked that
Ferguson's aurviving children, Chrisina Gwynne Cunninghame (herengfter  Chriding)  and
Todd Samud Cunninghame (hereinafter Todd), be appointed co-persond representatives. The
estate of Ferguson was opened on the same date.

On or aound My 14, 1998, Todd, who a tha time was ndther a personal
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representative of the estate of Ferguson, nor named in Ferguson’'s will as a persona
representative, commented to his aunt, Elizabeth Ferguson (herenafter Elizabeth), that she
send to him “any hills incurred while my father was in the hospita.” Elizabeth sent a letter
dated duly 24, 1998 (the letter) to Ferguson's former wife, Donna, and to his son, Todd. The
letter Stated:
Enclosed are the datements that were obligatios that Ferg couldn't
handle while he was hospitdized. Also the tdly of what obligations | fdt that |

had to hdp keep hm afloat for the past couple of years - loan repayment and

taxes - If you need a more formaized accounting, please let me know.

[Emphasis added.]

Enclosed with the letter was a second page with a list of check numbers and amounts. No
further elaboration was submitted, such as what the checks were for. The totd amount of the
checks submitted by Elizabeth was $36,517.00. There was no indication that the letter was
being sent to ether Todd or Donna as representatives of Ferguson's estate. At the time of the
letter, neither the will, nor the renunciaion, had been filed.  Neither Todd, nor Donna,
responded to Elizabeth’s letter.

As we indicated, on August 11, 1998, Elizabeth died. At the time of her death, the
estate of Ferguson had not been opened. The persons named in Ferguson's will as persond
representatives had not filed any renunciation of ther rights to be appointed, and Todd had not
yet been appointed a co-persona representative. At the time of Elizabeth’'s death, persons,

other than Todd, were designated in Ferguson’ s will, as personal representatives. Elliot

Cunninghame (hereinafter Elliott), the brother of Elizabeth and Ferguson, apparently was



appointed executor of Elizabeth's estate* On April 7, 1999, Hlliott, dlegedly as executor for
the estate of Elizabeth, filed a dam againg Ferguson's estate for $36,517.00, which was the
amount indicated by the list of checks enclosed with the letter dated July 24, 1998. On April
28, 1999, a Notice of Disdlowance was received by the Register of Wills for Montgomery
County. The Notice disdlowed the claim of the estate of Elizabeth for the $36,517.00.

On June 29, 1999, a Ptition for Allowance of Clam was filed in the Orphans’ Court
for Montgomery County.> Elliott, as the aleged executor of the estate of Elizabeth, petitioned
the Orphans Court to dlow the clam for $36,517.00. Elliott aleged that Elizabeth had loaned
Ferguson the $36,517.00 and that Ferguson had promised to repay the loan. No mention was
made as to whether Elliott had any knowledge of the communications, oral or written, between

Todd and Elizabeth.

4 Wewere unable to find any evidenceinthe record to verify whether Elliottwasactualy appointed
executor of Elizabeth’'s estate. Therefore, we aso do not know when this gppointment, if it did occur,
actudly took place, and whether Elliott was gppointed in Elizabeth’ s estate within the six-month period for
the filing of aclam in Ferguson's edtate.

5 Section 8-107(b), “Disdlowance of dam’ is the statutory provision that controls the filing of
petitions chalenging disallowancesof clams. Itisapplicableinthiscase. It provides, in rlevant part, as
follows

If the daim is disalowed in whole or in a stated amount, the claimant is forever
barred to the extent of the disdlowance unless he files a petition for alowance. . . or
commences an action . . . . The action shal be commenced within 60 days after the
mailing of notice [of the disallowance] by the persond representataive. [Emphas added.]

In the present case, the records reflect that the Notice of Disallowance was mailed on the 27" of
April 1999, was date stamped as received by the Register of Wills onthe 28" of April, 1999, and entered
onthe 29" of April 1999. Petitioner did not file his petition, hisaction, until June 29, 1999 — sixty-one days
after the latest of the dates the disalowance wasfiled. No issue was raised by respondent that the claim
was “forever barred.”
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On October 22, 1999, a hearing was held on the Petition for Allowance of Clam before
the Orphans Court for Montgomery County. At the hearing, Elliott adleged that Elizabeth had
loaned Ferguson money over the find years of his life, tha there was an agreement for
Ferguson to repay the money, and tha Hlliott was filing a dam agang the estate because
Ferguson had not repaid the loan. Elliott stated a the hearing that there was not any written
evidence of an agreement to repay the loan.®

Respondent stated that the dam should be disdlowed for severa reasons. Firgt,
respondent dleged that the dam violaed the limitation on presentation of dam datute
because it was not filed within 9x months in violaion of Md. Code (1974, 2001 Repl. Vol.),
section 8-103 of the Estates and Trusts Article.” Second, respondent aleged that even if the

dam was not barred by the limitation on presentation of clam statute, respondent has “some

® We have been unable to discern from the record any admissible evidence in respect to when,
how, or whether Elliott, a the time the dlaim was filed, had knowledge of any agreementsto repay, if any
existed — outsde of mere knowledge that Elizabeth had negotiated the checks on the ligt.

" Respondent stated that section 8-103 requires any clam to be filed within six months after the
date of the decedent’ s death. In the case sub judice, Ferguson died on July 5, 1998 and the dam was
filed by the estate of Elizabeth on April 7, 1999, over nine months after Ferguson’s degth.

It is clear from the transcript of the proceedings in the Orphans Court that petitioner, and
petitioner’s counsd, were totally unaware of the period in which the statute required dams to be filed.
When respondent’ s counsel raised the issue, petitioner’ scounsd responded, “ That isthefirst | have heard
of [it]. ... It has never been raised beforethismorning. . . . It ismy understanding that the law is based
on when the disallowanceis made, thenthat iswhenthe statute runs for the clam.” After some discussion,
the court noted petitioner’s counsdl’s surprise and asked him if he wanted time to “look at this [the
datute].” Later, petitioner asserted that he had filed the dam timdy because Elizabeth’s letter to Todd
condituted afiling.

As we noted earlier, supra footnote 6, petitioner did not timdly file the petition chalenging the
disallowance of hisclam.
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ubgtantive problems with the clam, and do[es] not believe that they are going to be able to
prove that in fact the loan was made . . . .” Petitioner responded, as we indicated, supra, to
respondent’s clam that petitioner had violated the limitation on presentation of clam dsatute
by sating that even if the daim filed by the estate of Elizabeth was after the sx-month “satute
of limitations” the letter sent by Elizabeth to Todd was within the six-month period and was
the presentment of a dam to the person who, dthough not the persond representative when
the letter was sent, would eventualy become a co-persona representative.

Three witnesses were cdled during the hearing — Todd, Elliott, and Reverend Gordon
Kathy. Todd tedified that he “requested origindly from my aunt any bills incurred while my
father was in the hospital to be sent to me” He further tetified that he received a letter® from
his aunt; however, he was not the co-persona representative of Ferguson's estate when he
received the letter. Elliott testified that photocopies of various checks that petitioner wanted

admitted into evidence were from Elizabeth’'s account.® The last witness was Reverend Gordon

8 The letter al'so contained asecond page that contained alist of checks, the anount of each check,
and the date that the check was written. Aswe have indicated, supra, thetotal of al of the checks listed
was $36,517.00.

® The photocopies of the checks were not admitted into evidence. Respondent objected to the
admissonof the photocopies on the ground that the photocopies were not authenticated and that they were
hearsay. The Orphans Court sustained respondent’ sobjection. Although the photocopies of the checks
were not admitted into evidence, the photocopies were submitted to this Court in the extract. The checks
provide no evidence as to whether they were intended as a gift or aloan. We do note, however, that one
of the checks submitted, that petitioner contends was aloan, stated “Merry Chrigmas’ on the memo line
of the check —agreeting that would support areasonable inferencethat the check wasagft and not aloan.
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Kathy,'® who tedtified that he had discussons with Ferguson about Ferguson's finances.
Reverend Kathy tedtified that two to three years before Ferguson's desth, Ferguson told him
that since Ferguson had been divorced, he was unable to pay his mortgage and that Elizabeth
was paying the mortgage for hm. He dso tedtified that Ferguson planned on repaying
Elizabeth and Ferguson was being pressured to sdl his house to repay her. On cross
examination, Reverend Kathy stated that Ferguson never told him an amount that he owed
Hizabeth and Reverend Kathy never saw any form of written agreement between Ferguson and
Elizabeth requiring Ferguson to repay Elizabeth for any money that she gave to him.

At the end of the testimony before the Orphans Court, respondent argued that petitioner
had faled to meet his burden by proving the amount of the clam or petitioner's entitlement to
a dam. Respondent dso reiterated his clam that petitioner had violated the limitation on
presentation of dam satute. Respondent dleged that the letter from Elizabeth to Todd failed
to establish that there was a loan between Ferguson and Elizabeth and that the language in the
letter was equdly consgtent with a gift from a sster to a brother as it was to a loan.
Respondent dso dleged that the letter was not sufficient as a presentment of a clam and
therefore the limitation on presentation of clam datute acted as an absolute bar to the claim
filed by Elliott on behdf of Elizabeth's edtate. Petitioner dleged that the letter done was
enough to establish aclam againgt Ferguson’s edtate.

The Orphans Court hdd that the “gatute of limitations’ agpplied to the clam filed by

10 Reverend Kathy was not Ferguson’s pastor, but was his neighbor and “good friend.” Reverend
Kathy' s tesimony was not relevant in respect to the “timeliness’ issue.
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Hlliott and the letter from Elizabeth to Todd was not a sufficient presentment of a dlam. The
Court found that the dam mug be presented to a persona representative or a Register of Wills
and because petitioner had not complied with this requirement within the period alowed by the
“datute of limitations” the dam mus be barred. Despite the fact that the Orphans Court had
barred the dam based upon a violation of the “satute of limitations” the Orphans Court went
on and decided that if the “statute of limitations’ was not gpplicable, the Court would have found
that petitioner had established that there was loan and that the checks listed with the letter were
in fact amounts loaned to Ferguson. The Orphans Court stated that:

The law is that if the clam was not presented within the 6 month period
of time, then it is time barred. It is a satute of limitation. It is a very harsh law.

There is lots of reasons for it which | won't go into, but nonetheless, the
Legidature has sad what it sad, and then it sad, “This is how you present it”.
You present your dam to the PR [persona representative] or you present your
clam to an gppropriate register of wills. Those are the two waysto doit.

Then, it goes on to say what the dam needs to include, but | don't focus
on that because in my view, the dispositive issue is presentation.

Now, there wasn't a presentation to the Court in any fashion. There
wasn't a presentation to the PR because when this note — assuming this note
qudifies otherwise — when it was given to the eventua PR, he wasn't the PR.

So, the requirements of presentation have not been met. So, | look at the
isue of, wdl, wha &bout the notion of subgtantid compliance and can the
plantff avoid the effects of daute of limitations by saying subgantia
compliance?

Frankly, that is what | struggled over. The concluson that | come to is
they cannot, that this subgtantiad compliance would deal with the form of the
notice in my view, whether the form was, you know, verified or not, or whether
it had the other requirements of the form of the notice, | think, is what
subgtantial compliance is abouit.



| think that 1 have no discretion when the notice was not given to ether
the Court or the PR and unequivocaly, that is the case.

| concluded that | have no discretion to extend or modify the presentation
requirements that the datute has set forth, even though that sometimes and
probably in this case, results in a harsh application of the statute of limitations.

But of course, more often than not, whenever the datute of limitations
are gpplied, it is hash. Therefore, the motion to disdlow the clam will be
granted, or the notice to disalow, whatever the right word is on that.

But let me go on since there may be some further action in this regard as
to my take on the substantive issues presented in this case.

| find, and | am going to resolve that in, in favor of the clamant
[petitioner]. Although again, | think that is a very, very close cdl. The letter is
ambiguous. The letter speaks in a way that you could conclude — by the letter,
| mean the letter of July 24th — that you could conclude that it was a gift, or that
at least that it was't aloan.

But then on the other hand, there is a language that suggests thet it is a
loan, especidly the language at the bottom there, which says if you need a more
formalized accounting, please et us know.

| mean, that certanly is suggestive of a loan as opposed to a gift. Then,
of course, | have the tetimony of the pastor who indicate a that — well, who said
what he said which certainly supports the notion that it is aloan.

| think that the clamant did establish that there was a loan, and that these
payments were a loan. The more difficult question is, How much was the loan?
Here dl | haveisjust amply alig of payments and it isthin.

| meen, | think that is redly thin evidence of a loan. | tried to — you
know, | sruggled with the notion of what is speculative and what is there by a
preponderance of the evidence.

| resolved that druggle in this case by saying that it is thereby a

preponderance of the evidence, and that it is more likdy than not that these
numbers contained on the second page of the fird exhibit are in fact amounts
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that were loaned to the decedent.

S0, having sad that, if | had reached that issue, that is how | would resolve
it. 1 don't reach the issue because of the reasons | have dready said.

| do think the statute of limitations applies, and so therefore, the Court
will grant the motion or request to disdlow the clam.

Before the Orphans Court, petitioner never mertioned the provisons of Maryland
Code (1974, 2001 Repl. Vol.), section 6-105 of the Estates and Trusts Article which
provides that when done in good fath, the acts of a person who utimatdy becomes a personal
representative, might conditute acts of a persona representative.  Petitioner relied exclusivey
on provisons found in Title 8, “Clams of Creditors” of the Estates and Trusts Article.  Thus,
the provisons of section 6-105 were not before the Orphans Court and were not considered
by Judge Donohue, gtting as the Orphans Court, in his decison. Assertions under section 6-
105 were made for the first time on apped to the Court of Specia Appeds. The mgority in
that court, for whatever reason, did not consider section 6-105. The dissent, in large part,
relies on section 6-105 and on Maryland Code (1974, 2001 Repl. Vol.), section 7-101(a) of
the Estates and Trusts Artide!? aso raised for the first time before the Court of Specid
Appeds. Accordingly, we shdl hold that issues relating to section 6-105 (and section 7-
101(a) for that meatter) have not been preserved for our determinative review, athough we shal
exercise our discretion under Rule 8-131(a) and, nonethdess, hold, that, under the

circumstances of this case, section 6-105 would not afford petitioner any reief were it to be

1L All references to section 6-105 are to this section.
2 All references to section 7-101 are to this section.
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aoplicable.

Petitioner then appeded to the Court of Specid Appeds. In an unreported opinion, the
Court of Speciad Appeds dfirmed the judgment; however, the Court affirmed on different
grounds. The Court of Specia Appeds held that:

In this case, we agree with appdllees that, even if we assume, arguendo, that the
trid judge erred in holding that a clam had not been filed within sx months of
Ferguson's death, gppdlant [petitioner] was not entitled to a judgment anyway
because Elizabeth's estate never proved that the deceased loaned Ferguson
money — hence gppellant failed to demondirate prgudicid error.

The Court of Specid Appeals went on to State that:

There amply were no facts presented in this sparse record from which
it could be inferred legitimady that Ferguson agreed to repay his sister the
$36,517 she had advanced on his behdf. From the evidence, severd equa
posshilities exist, and there is no way of tdling which is more likely. There are
a least four posshiliies (1) Elizabeth and Ferguson agreed that Elizabeth
would loan the money to Ferguson, and Ferguson would repay it; (2) Elizabeth
advanced the money without any agreement but with the profound hope that
Ferguson would repay her, if and when he was able; (3) Ferguson accepted his
sger’s charity without comment but secretly hoped to repay her some day; (4)
Elizabeth made the payments without any expectation of repayment but, after her
brother died, decided to recepture what she had advanced. Under these
circumgtances, we hold that the tria judge was clearly erroneous in finding that
Elizabeth's estate had proved its clam. Because the estate of Elizabeth failed
to prove its dam, appdlant dso failed to show that the Orphans Court
committed prgudicid error when it ruled that no dam had been filed within sx
months of Ferguson’s degth.

Petitioner then filed a Petition for Writ of Certiorari to this Court.
II. Discussion
We hold that, under the circumstances of this case, the limitation on presentation of

dam datute bars petitioner from bringing a dam agang respondent. As we have indicated,
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supra, only the limitations issue and the sufficdency of the dam was properly presented
below, we will, accordingly, address those issues in determining whether Elizabeth’'s dam is
barred by the limitation on presentation of daim statute or by the suffidency issue®  The firgt
is whether the letter sent from Elizabeth to Todd is a presentment of a clam within the time
provided by satute. The second is whether respondent is estopped from asserting the
limitation on presentation of dam datute because of his actions prior to being appointed
persond representative. We ae fird going to examine the nature of filing cams and the
duties of a persond representative and if those duties can commence prior to the persond
representative being appointed. We will then resolve whether the letter sent from Elizabeth
to Todd was the presentment of a clam and whether respondent is estopped from asserting that
the dam filed by Hlioit violates the limitation on presentation of dam datute because of
Todd' s actions prior to being appointed personal representative.
A.Claims

In order for a clam to be properly filed agangt an edtate, there are severd requirements
that it mus stify. A clam must be filed within the time prescribed by the Statute, it must be
presented in the datutorily required form, and it must be presented to the Satutorily required
person or etity, i.e., a persona representative or a Regiger of Wills, or suit must be filed in

respect to the clam.

13 Thetrid court’s holding was based soldy on the limitations issue. As dicta, it addressed the
aufficency of thedamissue. The Court of Specid Appeals based its decison solely on the sufficiency of
the damissue that had beendictabeow. Both courts were correct in their holdings —the dircuit court on
the limitations issue; the Court of Specid Appeds on the sufficiency issue.
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For a dam againg an estate to be valid it must be presented in accordance with the time
redrictions of Maryland Code (1974, 2001 Repl. Vol.), section 8-103 of the Estates and
Trugs Article™* Section 8-103 states, in relevant part, that:

§ 8-103. Limitation on presentation of claim.

(8 General. — Except as otherwise expressly provided by satute with
respect to dams of the Untied States and the State, dl dams againg an estate

of a decedent, whether due or to become due, asolute or contingent, liquidated

or unliquidated, founded on contract, tort, or other legal basis, are forever barred

againg the edtate, the persond representative, and the heirs and legatees, unless

presented within the earlier of the following detes.

(1) 6 months after the date of the decedent’ s death; or

(20 2 months dfter the persona representative mails or otherwise
delivers to the creditor a copy of a notice in the form required by § 7-103 of

this atide or other written notice, notifying the creditor that his clam will be

barred unless he presents the dam within 2 months from the malling or other

delivery of the notice.

Ferguson died on July 5, 1998. The dam presented by Elliott, as executor of the estate
of Elizabeth, was filed on April 7, 1999, over nine months after Ferguson was deceased. The
dam presented by Elliott was clearly in violation of section 8-103(8)(1) and was properly
barred by the Orphans Court unless respondent is estopped from asserting that the claim
violates section 8-103 or unless the provisons of section 6-105 are applicable under the

circumstances of the case at bar.*®

14 All references to section 8-103 are to this section.

5 Wenotethat, as stated, supra, the Orphans Court found that, dthough it was close, petitioner
had proven hisclam. The Court of Specid Appeds hed that the Orphans Court was clearly erroneous
in finding that petitioner had proven hisclam.
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The manner and form for presentment of a dam is governed by Maryland Rule 6-413
and Maryland Code (1974, 2001 Repl. Vol.), section 8-104 of the Estates and Trusts Article.’8
Maryland Rule 6-413, in relevant part, states.

Rule 6-413. Claim against estate — Procedure.

(8 Presentation of clam. A damant may make a dam agang the
estate, within the time alowed for presenting cdams (1) by sarving it on the
persona representative, (2) by filing it with the register and serving a copy on
the persona representative, or (3) by filing suit. If the cdlaim is filed prior to the
gopointment of the persond representative, the clamant may file the cdam with
the register in the county in which the decedent was domiciled or in any county
in which the decedent resided on the date of the decedent’s desth or in which
real property or a leasehold interest in real property of the decedent is located.

(b) Content of claim. A cdam againg the decedent's edate shal
indicate (1) the bagis of the dam, (2) the name and address of the claimant, (3)
the amount clamed, (4) if the dam is not yet due, the date when it will become
due, (5) if the clam is contingent, the nature of the contingency, and (6) if the
dam is secured, a description of the security. Unless the clam is made by
filing suit, it shall be verified.

Section 8-104 Hates, in relevant part, that:
8§ 8-104. Manner of presentation of claim; form.

(8 Presentation of claims. — Claims against an estate of a decedent may
be presented as provided in this section.

(b) Délivery to the personal representative — The damant may
deliver or mail to the persona representative a verified written statement of the
dam indicaing its bass, the name and address of the clamant, and the amount
clamed. If the clam is not yet due, the date when it will become due shdl be
stated. If the clam is contingent, the nature of the contingency shal be sated.
If the dam is secured, the security shdl be described. The fallure of the
damatt to comply with the provisons of this section or with the reasonable

16 All references to section 8-104 are to this section.
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requests of the persona representative for additional information may be a bass
for disdlowance of aclam in the discretion of the court.

(o) Filing with register. — The damat may file a verified written
datement of the daim, subgantidly in the form contaned in this subsection.

If the dam is filed prior to the appointment of the personal representative, the

damat may file his dam with the register in the county in which the decedent

was domiciled or in any county in which he resded on the date of his death or

in which real property or a leaschold interest in real property of the decedent is

located. If the clam is filed after the agppointment of the persond

representative, the dament dhdl file his dam with the register of the county

in which probate proceedings are being conducted and shal deliver or mal a

copy of the statement to the persond representative.

Petitioner contends that the letter sent by Elizabeth to Todd was the presentment of a dam to
a personal representative.  Petitioner contends that the letter was in subgtantid compliance
with the requirements of section 8-104 and Mayland Rule 6-413. The Orphans Court
determined that the letter could not have been a dam since Todd had not been appointed co-
persona representative of Ferguson’'s estate when he recelved the letter.  Therefore, the
Orphans Court hdd that the claim, in violation of section 8-104(b) and Rule 6-413(a), was not
properly presented to a personal representative.

The question is whether section 8-104 and Rule 6-413 would dlow a clam to be
presented to a person who was not a persona representative but who was eventually appointed
a persona representative.  Section 8-104 and Maryland Rule 6-413 dlow for clams to be
presented to the persona representative, to the register with a copy st to the persond
representative, or to the register prior to the gopointment of a personal representative. The

section dearly lays out at least the preferred method for presenting a clam prior to the

gopointment of a persona representative. At the time that Elizabeth sent the letter to Todd, he
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had not been appointed the co-persona representative for Ferguson's estate, nor was he named
as such in the will.  Petitioner contends that even though Todd had not been named the co-
persona representative of Ferguson's estate, he eventually became the co-persond
representative.  Therefore, athough Elizabeth may not have presented the clam to the persond
representative, she did present the dam to the person who would become a co-personal
representative, o a co-persona representative had knowledge of the claim.

Petitioner, for the fird time on appea, looks to Maryland Code (1974, 2001 Repl.
Vol.), section 7-101 of the Estates and Trusts Article to demonstrate that Todd had a duty
toward Elizabeth to act upon her letter that was presented before his gppointment, as a clam
after his gppointment. Section 7-101, in relevant part, states:

§ 7-101. Duties of personal representative generally.

(@ Fiduciary responsbility. — A persona representative is a fiduciary.

He is under a generd duty to sdtle and didribute the estate of the decedent in

accordance with the terms of the will and the estates of decedents law as

expeditioudy and with as litle sacrifice of vdue as is reasonable under the

crcumgances. He shdl use the authority conferred upon him by the estates of

decedents law, by the terms of the will, by orders in proceedings to which he is

paty, and by the equitable principles generdly applicable to fiduciaries, fairly

consdering the interests of al interested persons and creditors.
Petitioner contends, for the fird time on apped, that section 7-101 establishes that a personal
representative has a fiduciary responghility, induding a respongbility to farly consder the
interests of dl creditors.  Petitioner believes that this obligation entrused Todd with the

obligation to consder dl interests, not just the interests of the estate. Petitioner contends that

once Todd had knowledge of the dam, even if it occurred prior to him being appointed
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persona representative, he had a fiduciary responsbility to consder and act upon the clam.
According to petitioner, Todd's falure to act would result in his being estopped from asserting
the “statute of limitations”’

In order for respondent to be estopped, if he can be, from assarting the provisions of
the limitation on presentation of dam daute or for Elizabeth's letter that dhe sent to Todd
to qudify as a dam, petitioner, had it properly preserved the issue, must show that Todd's
actions, prior to beng appointed co-persona representative, bind Ferguson’'s edtate.
Petitioner, again for the first time on appeal, looks to Maryland Code (1974, 2001 Repl. Vol.),
section 6-105 of the Estates and Trusts Artide to show that actions by a person prior to being
appointed persona representative can bind the estate. Section 6-105 states:

8 6-105. Time of accrual of dutiesand powers; ratification.

(& When letters are issued. — The duties and powers of a persona
representative  commence upon the issuance of his letters, but when done in

good faith, his acts occurring prior to appointment have the same effect as those

occurring after.

(b) Acts of others. — A personal representative may ratify and accept

acts done on behdf of the estate by others if the acts would have been proper for

apersona representative.

We have hdd that “[tlhe acts of a person prior to gopointment as personal representative may
act to bind an estate, and the persona representative may raify actions taken prior to

gppointment.” Chapman v. Kamara, 356 Md. 426, 441, 739 A.2d 387, 395 (1999). Petitioner

contends that under section 6-105, Todd's actions prior to being appointed co-persona

7' No estoppel arguments were made before the Orphans Court.
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representative  either bind respondent to recognize Elizabeth's letter as a clam or estop
respondent from assarting the provisons of the limitation of presentation of clam datute
under section 8-103.

B. Presentment of a Claim

Petitioner contends that under section 6-105, Todd had the authority to bind Ferguson's
estate prior to his gopointment and that he did bind the edtate through his actions when he
requested from Elizabeth any bills of Ferguson's that she incurred while Ferguson was in the
hospitdl.  Petitioner dso contends that when Elizabeth then sent a letter to Todd with a list of
checks, that letter was a vdid presentment of a clam. We hold that the letter was not a valid
presentment of a dam because the clam was not in substantil compliance with section 8-
104(b) and Rule 6-413(a), by not being presented to a persona representative or to the
Regiger of Wills,

This Court has never had the opportunity to directly address the questions now
presented. The Court of Specid Appeds, however, has hed that clamants have to be in
ubgtantia compliance with sections 8-103 and 8-104. In Lampton v. LaHood, 94 Md. App.
461, 617 A.2d 1142 (1993),8 the Court of Special Appedls stated that:

The sole authority cited by Lampton in support of her agument is

Lowery v. Hairston, supra [73 Md. App. 189, 533 A.2d 922 (1987)]. There,

plantiffs filed an action agangt the persond representative of an estate seeking

goecific performance of a real edate purchase option.  The circuit court
dismissed the action, finding that the option condituted a “clam” under §

18 The actions a issue inLampton and Lowery dl occurred after LaHood and Hairston had been
formally appointed persona representatives of the estates at issue.
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8-103(a) and that the plantiffs had faled to file the dam in a timdy fashion.
We reversed, holding that three letters from the plaintiffs to the persona
representative, which were sent and received by him prior to the satutory
deedline for cdams, and in which were dated the names and addresses of the
camants, the terems of the option, and therr intent and ability to exercise it,
condituted substantiad and timely compliance with the dtatute.  This holding is,
as we noted then, entirdy consgtent with the “use of the word ‘may’ throughout
§ 8-104,” indicaing that the forms of presentment are “permissve and not
mandatory in nature” 73 Md. App. a 197 n. 2, 533 A.2d 922. The view that
subgtantid, rather than srict compliance, is al that is necessary, has adso been
adopted by other courts interpreting dmilar datutes. See eg., Peterson v.
Marston, 362 N.W.2d 309 (Minn.1985); Quinn v. Quinn, 772 P.2d 979, 981
(Utah App.1989); Strong Bros. Enterprises, Inc. v. Estate of Srong, 666 P.2d
1109 (Colo. App.1983). Sece also Matter of Estate of Phillips, 532 A.2d 654
(D.C. App.1987).

To pemit subgantial compliance with these kinds of datutory
requirements, does not, however, sanction the dimination of such requirements
dtogether. There must ill be compliance with the satute, indeed there must
be “subgtantid compliance’” with it. Lampton does not cite any case, from any
jurigdiction, in which a court has hdd that in the absence of some writing —
whether it be a forma clam, or a letter, or a memorandum, or a lawsuit — a
damant has been hdd to have subgantidly complied with a dams notice
datute like 8 8-104. In Lowery and dl of the out-of-state cases cited above, the
damat timdy notified the persond representative of the clam by a writing
of some kind.

Id. at 469-70, 617 A.2d a 1146 (emphass added); see Chamberlin v. Carter, 835 F. Supp.
869, 874 (D. Md. 1993); Lowery v. Hairston, 73 Md. App. 189, 197, 533 A.2d 922, 927
(1987).

Conddering only section 8-104 and Rule 6-413,° we hold that a claimant is not in
subgtantial compliance with section 8-104 and Rule 6-413 when the claimant presents a claim

to a person who has not been appointed the persona representative. When Elizabeth sent her

19 We dso find that petitioner would have to be in substantia compliance with Rule 6-413(a).

-19-



letter dated July 24, 1998 to Todd, Ferguson's will was not yet filed with the Register of Wills.
It was not filed until September 9, 1998, nearly seven weeks later and after Elizabeth was dead.
At the time that the will was filed, the will named Donna and Benjamin Bard as persond
representatives. At the time that Elizabeth sent her letter to Todd, not only was he not the
persona representative, but he was not even named in the will as the persona representative.
It was not untl September that Todd was appointed co-persona representative, after the
persond representatives named in the will renounced their appointment.

We note that the language of section 8-104 and Rule 6-413 would indicate that a claim
cannot be presented to a person who has not been gppointed a persona representative.  Section
8-104 and Rule 6-413 both make dlowances for the proper procedure a dament is to follow
if a persona representative has not been appointed. If a persona representative has not been
appointed, then a dam should be filed with the Register of Wills, or a suit should be filed. As
stated numerous times, supra, in the case sub judice, not only was Todd not yet appointed a
co-persond representative when he received the letter from Elizabeth, but he was not even
named in the will asthe persond representative.

Under the facts of the case sub judice, we cannot find that Elizabeth was in subgtantiad

compliance with section 8-104(b) and Rule 6-413(a) when she sent a letter to Todd

2 InLyndev. Rienks, 844 P.2d 1295 (Colo. App. 1992), adaimant was contending that he sent
aclam to a person who was designated as the persona representative in the will of the decedent. The
court held that “aclam againgt a decedent’s estate, if not filed with the clerk of the court, must be mailed
or delivered to a persond representative who hasa ready beenformaly appointed by order of the court.”
Id. at 1299.
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goproximately two months before he was agppointed persona representative and a a time when
he was not named in the will as a persona representative.  The record gives no indication of
Todd's dating to Elizabeth that he was or was not going to be the persona representative.
There is dso no proof that Todd thought, or had any indication that, he was going to be the
persond representative when he asked Elizabeth to send him any hbills she incurred while his
father was in the hospitd. He may wel have been conddering persondly paying such hills.
His inaction after recaving the letter from Elizabeth further confirms that he was not acting
as a persond representative. We can find no evidence in the record that would indicate that
Elizabeth ever thought that Todd was the persona representative and that was her reason for
sending hm the letter. Furthermore, we cannot find any evidence in the record where, prior
to his gopointment, Todd conducted himsdf or held himsdf out to be the persond
representative.  Based on these facts, we cannot find that Elizabeth was in substantial
compliance with section 8-104. She did not ddiver her letter to the persond representative
because a persona representative had not been appointed at the time. If Elizabeth wanted to
deliver her clam then, under section 8-104, she should have properly filed it with the Register
of Willsor filed suit on her dam.
C. Estoppd

Petitioner contends that even though Todd requested the bills from Elizabeth and
received the letter from her prior to his appointment as a co-personal representative, he had
the subsequent authority under section 6-105 to bind the estate and it was this subsequent

authority that should now estop hm from assarting the “Satute of limitations”  Elliott aleges
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on gpped, but never so dleged beow, that he relied on Todd's representation that he wanted
the hills that Elizabeth had incurred while Ferguson was in the hospital and the letter sent from
Elisabeth to Todd as a dam to his, i.e, the estate's, detriment, snce the daim has been barred
by the “daute of limitaions” Petitioner states that his detrimental reliance on Todd's actions
as a soon to be co-persona representative should estop respondent from asserting that
petitioner violated the “datute of limitations’ when it filed a dam over nine months &fter
Ferguson died. There, however, is little evidence of reliance in the first ingtance. Elizabeth
died before Ferguson's estate was opened. Thus, there is no evidence that, during the complete
gx-month dam period, she reied on Todd's inquiry and dlence subsequent to his receipt of
her letter. She was dead for dl but one month of the six-month period. Accordingly, she
persondly was, for most of the entire period, incgpable of reliance. Moreover, there is no
evidence in the record of the case at bar that Elizabeth’s executor was even aware of Todd's
inquiry and Elizabeth's letter in the sx-month period folowing the death of Ferguson.
Furthermore, there is no evidence that petitioner even knew of, or ever relied on section 6-
105's provisons. It was not raised in the Orphans Court — being raised for the first time on
apped. There is no evidence that Elliott was even aware of the provisons of the limitation on
presentation of dam statute. The evidence is completely to the contrary, as we discuss, infra.
Thereissmply insufficient evidence of reliance.

This Court has had the opportunity to examine equitable estoppe before.  In Knill v.
Knill, 306 Md. 527, 510 A.2d 546 (1986), we stated that:

The definition of equitable estoppe that has been consstently applied in
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Maryland is asfollows.

Equitable estoppel is the effect of the voluntary conduct of a party
whereby he is absolutely precluded both a law and in equity, from
assating rights which might perhaps have otherwise existed, ether of
property, of contract, or of remedy, as agang another person, who has
in good fath relied upon such conduct, and has been led thereby to
change his postion for the worse and who on his part acquires some
corresponding right, either of property, of contract, or of remedy.

3 J. Pomeroy, Equity Jurisprudence, 8 804 (5th ed. 1941), quoted in Leonard
v. Sav-A-Sop Services, 289 Md. 204, 211, 424 A.2d 336, 339 (1981).

Thus, equitable estoppel requires that the party claming the benefit of
the estoppel mugt have been mided to his injury and changed his postion for the
worse, having believed and relied on the representations of the party sought to
be estopped. Dahl v. Brunswick Corp., 277 Md. 471, 487, 356 A.2d 221,
230-31 (1976); Savonis v. Burke 241 Md. 316, 319, 216 A.2d 521, 523
(2966).  Although wrongful or unconscionable conduct is generdly an eement
of estoppel, an estoppel may arise even where there is no intent to midead, if
the actions of one party cause a prgudicia change in the conduct of the other.
Bean v. Seuart Petroleum, 244 Md. 459, 224 A.2d 295 (1966); Travelers v.
Nationwide, 244 Md. 401, 224 A.2d 285 (1966); Alvey v. Alvey, 220 Md. 571,
155 A.2d 491 (1959). Of course, the party who relies on an estoppd has the
burden of proving the facts that create it. Doub v. Mason, 2 Md. 380, 406
(1852); First Nat. Bank v. Mayor and City Council, 27 F. Supp. 444, 454 (D.
Md.1939).

As indicated by the definition set forth above, equitable estoppd is
comprised of three basc dements “voluntary conduct” or representation,
reliance, and detriment. These elements are necessarily related to each other.
The voluntary conduct or representation of the party to be estopped mus gve
rise to the estopping party’s reliance and, in turn, result in detriment to the
estopping party. See Dahl v. Brunswick Corp., supra; Savonis v. Burke, supra.
Clearly then, equitable estoppel requires that the voluntary conduct or
representation congtitute the source of the estopping party’ s detriment.

Id. at 534-35, 510 A.2d at 549-50.

In order for respondent to be estopped from asserting that petitioner violated the
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limitation on presentation of clam datute, petitioner must show that respondent made a
representation and that petitioner relied on that representation to his detriment.  Petitioner
contends that Todd made a representation as a soon to be co-persona representative that was
detrimentally relied upon by petitioner.  Petitioner aleges that if Todd had not asked for any
hills from Elizabeth, then she would not have sent him the letter and then petitioner would have
filed a vdid dam within the dx-month clam period. Petitioner’s contention fals in two
places. Fird, Todd did not make an affirmative representation that petitioner could have
reasonably relied upon for the beief that petitioner did not need to file a clam aganst
Ferguson’'s estate.  Second, petitioner has not shown that it, or Elizabeth, actudly relied upon
the datement made by Todd, and for that reason delayed filing a clam beyond the datutory
period.

The courts of this State have hdd tha in order for a personal representative to be
estopped from assarting the limitation on presentation of clam datute, there must be some
dfirmative act by the persona representative that a party relies upon and that gives a party the
reasonable beief that the party does not need to file a clam. In the case sub judice, if
Elizabeth was rdying on anything, it was on Todd's silence after she sent him a letter, because
nether she, nor her executor, received any dfirmdive datement or action from Todd.
Additiordlly, there was absolutely no evidence that Elizabeth was aware of the six-month
period for filing of a dam. Thus, there is not, and cannot be, evidence that she faled to file
a dam because she felt that limitations had been waived. There is absolutely no evidence that

her personal representative even knew of Todd's datement or Elizabeth’'s letter within the sx-
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month period after Ferguson’s death. Moreover, as stated, supra, her persona representative
did not even know of the statute's provisons. Elizabeth’'s estate could not have been induced
to fal to file aclam within a statutory period when it did not know about the period.

In Chandlee v. Shockley, 219 Md. 493, 150 A.2d 438 (1959), we discussed whether
a persona representative could wave or be estopped from assating the statute of limitations
In Chandlee, a dam was filed agang the administratrix of the estate of Homer W. Shockley
by Clara Chandlee, who had been involved in an automobile accident with Shockley on October
8, 1956 that killed Shockley. Chandlees clam was dismissed and she filed an amended clam.
We dated that the clam made the following dlegations

[T]hat the appelee [the adminigratrix of Shockley's edate] qudified as

adminigtratrix on October 18, 1956, and that following such qualification “duly

authorized representatives and agents of the * * *  Adminidgrarix” had

“requested and induced” the appellant [Chandleg] not to file suit and assured her

“tha sad clam would be settled and * * * damages paid by * * * deceased's

estate without the necessty of filing suit” These datements were dleged to

have Idled appelant “into a fdse sense of security in the belief that the sad

Adminigratrix had waved the benefit of sx (6) months limitation period in

cases of this type” and “by reason of sad datements, representations and

inducements, the * * * Adminidratrix * * * is now estopped from relying on the

gx (6) months limitation period.[”]
Id. at 494-95, 150 A.2d at 439. We then looked at the facts that Chandlee relied upon that led
her not to file suit within the then sx-month limitation on presentation of clam period. We
stated:

Paticulars filed in response to demand set forth various verbal
communications between the gppellant’s attorneys and persons dleged to have
been acting in bendf of the adminidratrix over a period from October 15, 1956,

to May 15, 1957, paticulaly a Mr. Petrick, who, when told by appelant’s
counsdl that he wanted to be sure, if settlement falled, that Petrick would not
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“knock me out of Court by pleading limitations’, replied: “There is no reason for
you to say that. * * * | think this is the type of a clam which can and should be
settled out of court. * * *  We will not take any more advantage of you than |
know you will take of us. My company does not work that way.” Mr. Petrick
adso sad on a later occason that nothing would be gained by filing suit, that
more time was necessary to learn the extent of the damages, and that he would
not take advantage of a dday. “My company does not make a practice of taking
advantage of legd technicdities in order to keep from paying legitimate claims.
Insofar as | know, we are not arguing here over liability. We are discussing
damages and you can take my word for it that there is no reason for you to file
auit. | repeat, don't file suit, because there is no reason for it.” The appdlant
was hospitdized on severd occasons and not findly relessed until after the
gx-month period had expired. Between May 15 and June 21, repeated efforts
to reach Mr. Petrick failed, and suit was then filed.

Id. at 495, 150 A.2d 439.

Chandlee dleged that even though she faled to file her clam in the time prescribed by
satute, she should not be barred because Shockley's estate, or the estate's representatives,
induced the delay so that Shockley's estate should be estopped from relying on the “datute of
limitations” We held that an administratrix may be estopped, based on her actions, from
assarting aviolation of the “gatute of limitations” We stated that:

We hold that an executor or adminigtrator againg whom a clam is
asserted by virtue of Code, 1957, Art. 93, Sec. 112,* may waive or be estopped

to rdy on the time limit of the statute. This condruction of the law does no

violence to its purpose to permit personal representatives to make prompt

settlement of edtaes without liability for clams not timely filed or asserted

gnce the executor or adminisrator necessxrily must know of and induce the
late suit thereon within the statutory period.

2 Maryland Code (1957), Artidle 93, section112, stated that a claim could be brought againgt an
executor or adminidirator of an estate within six months from the date of qudification of the executor or
adminigrator. This statute wasrecodified and isnow inMaryland Code (1974, 2001 Repl. Val.), section
8-103 of the Estates and Trusts Article.
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We think the dlegaions of the amended declaration as particularized
auffidently aleged facts, from which, if proven, waiver or estoppel could be
found.
Id. a 502-03, 150 A.2d at 443 (interna citations omitted) (emphasis added). We held that
dfirmative actions of a persona representative can estop the persona representative from
assating that a damant has violated the “datute of limitations” As is absolutely clear, the
evidence of rdiance, conspicuoudy absent in the case sub judice, was ovewhdming in
Chandlee.?

The Court of Specid Appeds addressed the same issue in Ohio Casualty Insurance
Company v. Hallowell, 94 Md. App. 444, 617 A.2d 1134 (1993) 2 and Lampton v. LaHood,
94 Md. App. 461, 617 A.2d 1142 (1993). In Ohio Casualty, John Auguste, who was married

to Alma Auguste, was the presdent and mgority owner of an dectricd contracting company.

Ohio Casudty issued two payment bonds to the eectricd contracting company. Ohio Casudty

22 |n Chandlee, we unanimoudy acknowledged that the time bar on the filing of dlaims was a
subgtantive limitationon the filing of suchadam— aconditionprecedent. Nonetheless, weheldinathree
to two decisonthat the thentime bar waswaived under the extraordinary circumstances of that case. As
stated above, in Chandlee, the personal representative’ s agent, after the appointment of the persona
representative and within the time for filing of dams, affirmaively assured the creditor that if he did not file
adam, the personal representative would not avall hersdf of the limitations provisonto disdlowthe dam.
We did agree unanimoudly that the limitationon presentationof claim was a substantive part of the statute
— that it was a condition precedent.

Because our decisioninthe case at bar isthat respondent isnot estopped fromasserting that Elliott
violated the limitation on presentationof dam period, we do not need to address the condition precedent
ramifications of the statute. Either way, wewould afirm. The ramifications of the condition precedent
aspect of this satute will await another day and another case. Chandlee was an unusud case.

23 Hallowell also involved daims thet acts of a person prior to his appointment as a personal
representative could bind the estate. Asin Chandlee, however, the evidence of intention, and, more
importantly, reliance, was much more pervasive than in the present case.
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received John and Alma Auguste's individuad persona agreements to indemnify Ohio Casudty
for the bonds. On January 28, 1990, Alma Auguste died. The €eectrical contracting company
experienced difficulties in paying the bonded obligations. John Auguste, individudly and as
persona representative of the estate of Alma Auguste, then negotigted a forbearance
agreament with Ohio Casualty on February 28, 1990 The forbearance agreement included
a scheduling of payments to suppliers in return for their promise to forbear making immediate
demand for payment. The forbearance agreement dso affirmatively stated that John Auguste
and the estate of Alma Augudte agreed to an extenson of the agpplicable “gatute of limitaions’
until three years after each date a payment was made by Ohio Casualty. It was clear that the
purpose of the agreement related to the settlement of an estate clam, and, further, that his
purpose was to foreddl a dam agang the estate by pedificaly waving the “datute of
limitations”

On June 13, 1991, Ohio Casudlty filed a dam agang the estate of Alma Auguste based
on Alma Auguste's obligation under the indemnification agreement. Under the “datute of
limitations” a clam againgt an edate had to be filed within nine months after the decedent’s
death.”> The Orphans Court denied the claim because it was filed after the then nine-month
limitation on presentation of dam period. The Court of Speciad Appeds held that the personal

representative had the authority, by affirmative action, to wave the “Satute of limitations”

24 John Auguste was not gppointed persona representative until twenty to thirty days after he
executed the forbearance agreement.

% This nine-monthperiod was stated in Maryland Code (1974, 1991 Repl. Vol.), section 8-103
of the Edtates and Trusts Article. This period was reduced to Sx monthsin October of 1992.
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The Court stated:

Although the ninemonth daute of limitations (how sx months) goplies
even in the absence of notice, the cases hold that it can be waived if there is
auffident evidence of inducement, estoppel, fraud or waver. In the case at bar,
the parties entered into an express agreement extending the limitation period.
In doing 0, the period was waived.

We hold that persond representatives may waive the application of the
datute of limitation.

Ohio Casualty, 94 Md. App. at 459, 617 A.2d at 1141.

In Lampton, Thomas LaHood was appointed the persona representative of the estate
of Terri Hackett. Ms. Hackett and her husband (from whom she was separated) each owned an
undivided one-hdf interest in a condominium in South Carolina. Ms. Hackett and her husband
had executed a note, secured by a mortgage on the condominium in South Carolina, to Petricia
Lampton. Mr. LaHood, after he was appointed persona representative, caled Frank DuRant,
who was the attorney who handled the condominium transaction in South Carolina, to inquire
about the vadue of the condominium and the amount to be pad on the mortgage. Mr. DuRant,
who was representing Ms. Lampton, testified that during the conversation Mr. LaHood told him
that he did not need to file a clam for Ms. Lampton because Mr. LaHood, the appointed
persona representative, was aware of the clam. Mr. DuRant aso tedtified that Ms. Lampton
and the Hackett family were not able to reach an agreement on payment of the note. Mr.
DuRatt stated that he had numerous telephone corversations with members of the Hackett
family and ther representatives, induding Mr. LaHood, about resolving the problem. There

were aso severd letters introduced before the Orphans Court that evidenced the discussions
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about the problem between the Hackett family and Ms. Lampton. Mr. LaHood clearly had
knowledge that Ms. Lampton hed the note and mortgage and that she had a potentid dam
agang the Hackett estate. Mr. LaHood further acknowledged to a trustee of the decedent’s
children that the Hackett estate and Mr. Hackett would be responsble for any deficiency on
Ms. Lampton’s note.

On May 21, 1991, Ms. Lampton filed a dam againg the Hackett estate for $90,831.97
plus interest from January 1991. The Hackett estate denied Ms. Lampton's claim on the basis
of the limitation on presentation of clam daute and Ms. Lampton then filed a petition to
dlow the clam in the Orphans Court for Charles County. The Orphans Court denied the
petiion.?® The Court of Specid Appeds hed that the affirmative assertions made by Mr.
LaHood, as personal representative of the Hackett estate, to Mr. DuRant, that Mr. DuRant did
not need to file a dam agang the estate because Mr. LaHood was aware of the claim,
estopped Mr. LaHood from asserting that Ms. Lampton had violated the “datute of limitations’
in filing her claim againgt the Hackett estate.

Although not rdding to actions prior to the gopointment of a persona representative,
this Court has had occason, other than Chandlee, to examine when a persona representative,
in different circumstances, should be estopped from asserting that a party has violated the

limitation on presentation of dam datute. See Grimberg v. Marth, 338 Md. 546, 555, 659

%6 Ms. Lampton appealed to the Court of Specia Appeals. She presented fiveissueson appedl.
One issue was whether “[t]he personal representative is estopped fromrdyingontimelimitations contained
in the statute because of gppellant’s judtifigble reliance on the personal representative’ s assurances and
actions”
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A.2d 1287, 1291 (1995) (“Even if an action is commenced beyond this sx-month limitations
period, however, a persona representative may be estopped to assert the Statute of limitations
as a defense if the dday in commencng an action was induced by the persond
representative.”); Nyitrai v.Bonis, 266 Md. 295, 300, 292 A.2d 642, 644-45 (1972)
(“Settlement negotiations adone, however, do not raise an estoppel . . . expecidly where there
is no showing, and there was none here, that the gppelee or his counsd held out any
inducements not to file suit or indicated that limitations would not be pleaded.”); Jordan v.
Morgan, 252 Md. 122, 132, 249 A.2d 124, 129-30 (1969) (“There is no showing that Mr.
Clagett hdd out any inducement not to file suit. There is no indication that Mr. Clagett
indicated in any way that limitations would not be pleaded. There is no indication that any lega
defense would be waived. There is no showing of any unconscionable, inequitable or fraudulent
act of commisson or omisson upon which Jordan relied and has been mided to his injury.”);
Bertonazzi v. Hillman, 241 Md. 361, 365, 216 A.2d 723, 725 (1966) (“We see no support
whatever in the record for a finding of waiver or estoppel. Neither in the plea of estoppe nor
in a long letter to Judge Byrnes is there mention of or reference to any express promise or
agreement of Mrs. Hillman or her lavyer to waive the statute”); Cornett v. Sandbower, 235
Md. 339, 342, 201 A.2d 678, 680 (1964) (“In the instant case, however, there is no indication
that the delay in filing suit was induced by any action of the gppdlee. Nor was there any
showing of fraud. Instead, the only concluson that can be drawn from the evidence is that the
delay was due to alack of diligence on the part of the appellant.”).

The courts of our sister states have aso held that in order for a personal representative
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to be estopped from asserting smilar limitations defenses, the persond representative must
have made an dfirmaive act that the damant relied upon or the persona representative must
have perpetuated a fraud that the clamant relied upon. See American & Foreign Ins. Co. v.
Dimson, 645 So.2d 45, 48 (Fla. App. 4th Dist. 1994) (“Plaintiff aso asserts estopped as a basis
for excudang its late filing of the dam. However, for estoppd to be applied, there must be
some affirmative deception shown.” (emphess added)); Estate of Howarth v. Howarth, 108
Mich. App. 8, 10-11, 310 N.W.2d 255, 256 (1981) (in proceeding on mother's dam agang
son's edtate, trial court did not err by applying doctrine of equitable estoppel to avoid statute
of limitations on clam where trid court found that mother had been induced by son to
postpone suit to collect on promissory note on reasonably well-grounded belief that she would
be pad if she did not sue); Missouri Highway & Transp. Comm'n v. Myers, 785 S.W.2d 70,
73 (Mo. 1990) (“The Commisson next argues the persona representative is estopped from
asating the datutes bar as a defense, but this contention is without merit because the
executor took no action which mided the Commisson or made any datement within the time
for filing dams nor theresfter, upon which the Commisson migakenly relied to its
detriment.”); Boyer v. Sparboe, 263 Mont. 289, 294, 867 P.2d 1116, 1119-20 (1994) (“We
wish to emphasze that the raionde behind the datutory requirement that a creditor's clam
be filed is sound and should not be easly dispensed with. However, under very limited
crcumstances, as in this case, where an estate has actual notice of a clam and makes
representations to the damant which lead the clamant to believe that it is not necessary to

protect his dam by filing a creditor's clam . . . the estate will not be able to use the failure
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to file a creditor's dam as a defense to bar the dam.”); Estate of Frandson v. Schott, 383
N.W.2d 807, 809 (N.D. 1986) (“An essentid dement of equitable estoppel is a representation
which may condst of words, acts, or slence, believed and relied upon by the paty claming
the benefit of the estoppel which induced hm to act or refrain from acting, to his prgudice.
Although equitable estoppel has been recognized as an exception to compliance with non-clam
datutes, there mugt, a a minmum, be some form of affirmative deception involved before the
doctrine may be invoked.” (emphass added) (internd citation omitted)); Children’s Medical
Ctr. v. Ward, 87 Ohio App. 3d 504, 508, 622 N.E.2d 692, 695 (1993) (“Silence by an
executor, in response to a submitted hill, does not save an improperly presented claim from
being time-barred.”).

We hald that for a persona representative to be estopped from barring a clam under
the limitaion on presentation of clam datute, the persona representative must take some
dfirmdive act or make some dfirmdive datement that the damant reasonably rdies upon
to the damant’s detriment. In the case a bar, Todd was not the personal representative when
he inquired about hills that Elizabeth incurred while his father was in the hospital. Todd aso
was not the persona representative when Elizabeth sent the letter to Todd with the ligt of
checks. At the time, the will did not even state that Todd was to be appointed one of the co-
persona representatives. It was not until gpproximately two months after Todd received the
letter that he was appointed co-personal representative.

There is no evidence in the record, and there was no testimony before the Orphans

Court, that Todd ever made an dfirmdive or fraudulent act that Hizabeth, had she lived, and
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especidly petitioner, could have reasonably relied upon to not file a clam and that would now
estop respondent from assating that a dam violates section 8-103. In fact, there was no
evidence that the executor of Elizabeth's estate knew that Todd had inquired about hills
Elizabeth had incurred or that he knew that Elizabeth had sent Todd a letter with a list of
checks. After Elizabeth’'s death, which occurred before the opening of Ferguson's edtate, there
iS no evidence in the record that her estate ever contacted respondent, or Todd individualy, to
ascertain the Status of any dleged daim.?” There is no evidence in the record that Todd made
any dfirmaive act toward Elizabeth or petitioner, once he received the letter, or made any
satement to ether of them that would have given petitioner any reasonable belief that
petitioner did not need to file aclam againgt Ferguson’s estate.
[1l. Concluson

We hold that the Orphans Court for Montgomery County correctly barred petitioner’s
dam because it was in violation of section 8-103. Elizabeth did not present a vaid clam to
Todd and respondent was not estopped from asserting that section 8-103 applies to the claim
filed by Elliott as executor of Elizabeth's etate.

When a clamant wants to present a clam under section 8-104 and Rule 6-413, the

27| f petitioner was that concerned about his daim and respondent’ sinaction, petitioner could have
petitioned the court for a determinationof the vdidity of their claim under Rule 6-413(f)(1). Rule 6-413(f)
dates, in relevant part, that:

(f) Claimant’s petition. (1) No actiontaken. If no action has been taken by the
persond representative disallowing the clam inwhole or inpart, the clamant may petition
the court for determination of the vaidity of the daim.
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dam needs to be presented to a person who has aready been appointed as a personal
representative.  If a persona representative has not been appointed, the statute provides that
a clamant, dedring to protect a clam, may file it with the Register of Wills or they may file
it on the dam. Absent clear affirmative action, on the pat of a person who is ultimately
named as a personal representative, a clam must be presented to an appointed persona
representetive or the Register of Wills, or a suit on the claim may be filed.

In order for a persond representative to be estopped from asserting the limitation on
presentation of dam datute, the persona representative must have made a clear affirmative
representation that a clamant detrimentaly relied on. More specificdly, the persond
representative must make an dfirmetive representation that makes the clamant reasonably
beieve that the damant does not need to file a dam within the rdevant time period. A
persona representative normdly will not be estopped by his slence from asserting the statute
— section 8-103. There must be a subgtantid detrimenta  affirmative representation that the
damant need not file a dam with the estate, made by one who then has the present power, or
who laer has the power, to bind the estate.  Additiondly, it must be edsablished tha the
damant relied on the representation to the damant’s detriment, and that the reliance was
reasonable.

JUDGMENT OF THE COURT OF SPECIAL

APPEALS AFFIRMED; COSTS TO BE PAID
BY PETITIONER.
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